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The following is a summary of recent legal/legislative activities of interest to the NSPE Professional Liability Committee compiled from 

information provided from associations and other source material. For background material on each issue, please contact Art Schwartz, NSPE 
Deputy Executive Director & General Counsel (aschwartz@nspe.org). 

 
STATE LEGISLATIVE/REGULATORY MATTERS 

 
Texas Board Expands Global Reach, Permits Early Exam Taking − The Texas Board of Professional Engineers 
has signed a mutual recognition agreement with South Korea and also approved rules to allow licensure candidates 
to take the PE exam early. TBPE’s accord with the Korean Professional Engineers Association and the Korean 
ministry that manages and evaluates science and technology policy will allow engineers licensed in Texas to work 
on projects in South Korea and vice versa. On March 10, TBPE Chairman Daniel Wong, P.E., and TBPE Executive 
Director Lance Kinney, P.E., joined the ministry’s Director General HongTake Young and KPEA’s Executive Vice 
President ChangWoo Kim to sign the agreement. 
 
The mutual recognition agreement is the first of its kind specific to providing engineering services under the US–
Korea Free Trade Agreement, signed in March 2012. TBPE, which regulates more than 60,000 PEs in 27 engineering 
disciplines, also has agreements with Australia, Canada, and Mexico and a memorandum of understanding with 
Japan. 
 
Additionally, beginning with the October PE exam administration, EITs in Texas will be allowed to take the exam prior 
to gaining four years of professional experience. Candidates who pass the PE exam must still meet the experience 
requirement before they can be licensed in the state. The new model will give candidates three attempts to take the 
exam within a four-year period. 
 
TBPE approved this new rule to allow more flexibility for licensure candidates, recognizing that individual engineers 
have varying career and life paths. Texas joins Arizona, California, Illinois, Kentucky, Nevada, New Mexico, South 
Carolina, Utah, and Wyoming in allowing candidates to take the exam prior to earning four years of experience. 
 
NSPE, Kansas Society: Don’t Downplay QBS − NSPE has joined the Kansas Society of Professional Engineers in 
its effort to stop the erosion of qualifications-based selection in procuring engineering services for public projects. 
 
In March, NSPE Vice President Tom Roberts, P.E., F.NSPE, testified before Kansas House and Senate 
subcommittees on the importance of protecting and promoting the continued use of qualifications-based selection in 
Kansas. 
 
In response to an audit recommendation suggesting that the state move away from QBS, Roberts, a former president 
of the Kansas Society of Professional Engineers, testified on the tremendous value of using the QBS method. 
“Numerous studies…illustrate the long term value of the QBS process,” he told the Transportation and Public Safety 
Budget Subcommittee. “Data shows cost savings through fewer change orders during construction, lower costs for 
preservation and sustainability, and ensuring the state gets exactly the project it wants and needs the first time.” 
 
Roberts added, “If the state [instead] asks a firm to submit an estimated cost upfront, you are forcing that firm to pick 
the approach to take on the project and robbing the client of choice. QBS allows them to select the firm that is the 
best fit, then let the client dictate the scope of work with help from the consulting engineer based on client needs, 
budget, and timeline.” 
 
NSPE President Tim Austin, P.E., F.NSPE, also sent a letter in February to Kansas state legislators in which he 
clearly established that QBS protects the public health, safety, and welfare. He also noted that QBS protects 
taxpayers, benefits small firms, and promotes technical innovation. 
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Ohio PEs Gain ‘Good Samaritan’ Protections − Ohio is the latest state to enact a law that provides design 
professionals with immunity from liability when they volunteer during a natural or man-made disaster. 
 
The legislation (H.B. 17) was cosponsored by NSPE member and state Rep. Louis Blessing III, P.E. It was supported 
by the Ohio Society of Professional Engineers, which provided testimony to committees in the House of 
Representatives and the Senate. 
 
The law takes effect on May 17. It protects engineers, surveyors, architects, tradespersons, and contractors from 
liability for damages in a civil suit related to their volunteering professional services during or immediately following a 
declared emergency. The immunity applies only to services provided within 90 days of a declared emergency. This 
period can only be extended by the governor. 
 
OSPE says the law will protect volunteers who want to contribute their time and expertise, without compensation, to 
the health and safety of the public. The law’s protections will allow experienced design professionals to use their skills 
and judgment in determining the safety of situations and structures prior to the release of safety services and search 
and rescue teams. 
 
NSPE believes that professional engineers who voluntarily assist their communities, states, and the nation in times 
of crisis when requested by the appropriate public official should be protected from liability exposure when performing 
these duties. In times of natural disaster or other catastrophic events, engineering expertise and skills are needed to 
provide structural, mechanical, electrical, or other engineering services and may be needed to determine the integrity 
of structures, buildings, piping, or other engineered systems. 
 

INTERNATIONAL/NATIONAL/FEDERAL 
LEGISLATIVE/REGULATORY/ASSOCIATION MATTERS 

 
NSPE Responds to Risk Potential in Model Code − Thanks to an NSPE recommendation, a potential liability risk 
to professional engineers has been removed from a new practice model document designed to address climate 
change and infrastructure resiliency. 
 
According to NSPE, the World Federation of Engineering Organizations’ practice model contained provisions that 
could have created a new standard of care for PEs that far exceeded their duties and responsibilities. Though NSPE 
believed the original model was a thoughtful document on an important issue—addressing the increasing challenges 
posed by climate change to infrastructure resiliency—it would have conflicted with existing law and standards, and 
exposed PEs to increased claims and litigation. The model’s global scope and policy direction aimed at the highest 
management levels of public- and private- sector projects made the need for a revision even more important. 
 
NSPE worked with other member organizations of the American Association of Engineering Societies to draft a 
document designed to advance awareness and discussion within the profession about climate change and 
infrastructure resiliency. The document also provides general guidance that can be adapted to the specific legal and 
regulatory environment that is unique to each nation, state, or municipality. 
 
The revisions, which were approved by AAES, will ensure that the document will not create a new standard of care 
that is unreasonable, nor claims and liability risk. To avoid the implication that the document is changing the standard 
of care, AAES recommended adoption of the document as a “white paper” rather than a “model code.” The revised 
document clarifies its limited intent, stating that the document is aspirational in nature and not intended to change the 
standard of care. 
 
The document was reviewed and approved by the WFEO General Assembly in December 2015. 
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EPA Proposes PEs on Risk Management Teams − Professional engineers may gain a greater oversight role at 
chemical facilities and others that handle hazardous materials if a proposed rule increasing safety requirements is 
approved by the Environmental Protection Agency. 
 
Consistent with NSPE’s past requests, the EPA proposes requiring the use of PEs in its Risk Management Programs. 
This action is in response to catastrophic chemical facility incidents in the US, including an explosion that occurred 
at the West Fertilizer facility in West, Texas, on April 17, 2013, that killed 15 people. 
 
On March 14, the EPA asked for comment on a proposed rule (Accidental Release Prevention Requirements: Risk 
Management Programs under the Clean Air Act) that would require PEs on the audit teams involved in third-party 
certifications. The aim of the proposed requirement is to ensure the involvement of “competent auditors that also 
have an ethical obligation to perform unbiased work” in the interest of protecting the public health, safety, and welfare. 
 
NSPE filed a comment in support of these provisions. The Society believes that the EPA’s proposal to require a PE 
as a third-party auditor or a member of the audit team is appropriate, given the PE’s unparalleled commitment to the 
public health, safety, and welfare, as well as demonstrated expertise and dedication to compliance with safety rules. 
At minimum, a PE should serve on the audit team, but preferably as the lead. 
 
NAE Relaunches Online Ethics Center - In an effort to become the one-stop shop for engineering and science ethics 
education, the National Academy of Engineering’s Online Ethics Center relaunched its site in January. The relaunch 
is part of a five-year effort to provide more resources that will aid students, engineers, and scientists in considering 
both the practical and ethical questions associated with their research and professional practice. The site also 
features prominently the NSPE Code of Ethics and Board of Ethical Review cases. 
 
The OEC has partnered with the Ethics Education Library of the Center for the Study of Ethics in the Professions at 
the Illinois Institute of Technology to expand access to a collection of more than 15,000 case studies, educational 
activities, and bibliographies. The OEC continues to be managed by the NAE’s Center for Engineering Ethics and 
Society, which was established with the support of NSPE Past President Harry Bovay Jr., P.E., F.NSPE. 
 
The revamped site provides new teaching resources and ethical commentaries in addition to content that will provide 
information for practitioners, educators, and students on ethical, social justice, diversity, and globalization topics in 
the areas of science and engineering. Site upgrades allow for expanded searches and give users the ability to provide 
feedback on the value of resources and content. 
 
Abandoned Mine Projects Need Better Engineering Expertise, Report Says − A federal report on the accidental 
release of three million gallons of toxic water from an abandoned Colorado mine provides an in-depth, technical look 
at the incident. It also provides irrefutable evidence that proper engineering expertise is needed to protect the public 
health, safety, and welfare, a core NSPE value. 
 
The August 5 blowout at the Gold King Mine during a remediation project led by the Environmental Protection Agency 
highlighted flaws that are common in similar projects. 
 
The technical evaluation was conducted by the Bureau of Reclamation and peer reviewed by the US Geological 
Survey and the Army Corps of Engineers. According to the report, better engineering could have prevented the 
blowout. “Abandoned mine guidelines and manuals provide detailed guidance on environmental sampling, waste 
characterization, and water treatment, with little appreciation for the engineering complexity of some abandoned mine 
projects that often require, but do not receive, a significant level of expertise,” the report says. 
 
Two of the three members of the evaluation and peer review teams were PEs. 
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The report lists six factors that contributed to the blowout. They were the absence of: 1) an understanding that water 
impounded behind a blocked mine opening can create hydraulic forces similar to a dam; 2) analysis of potential failure 
modes; 3) analysis of downstream consequences if failure were to occur; 4) engineering considerations that analyzed 
the geologic and hydrologic conditions of the general area; 5) monitoring to ensure that the structure constructed to 
close the mine portal continued to perform as intended; and 6) an understanding of the groundwater system affecting 
all the mines in the area and the potential for work on one mine affecting conditions at another. 
 
The report also recommends the following “prudent engineering considerations” that the EPA and others should 
follow: 1) incorporate a potential failure modes analysis into project planning; 2) conduct a downstream-
consequences analysis and consider the effects of an accidental release as well as prevention measures; 3) directly 
measure the water conditions in a blocked mine prior to opening it; and 4) obtain independent expertise to review 
project plans and designs prior to implementation when significant consequences of failure are possible. 
 
 

COURT DECISIONS 

Pennsylvania Bribery and Corruption Case - Court documents were unsealed today in relation to the guilty plea 
entered by Matthew McTish, 57, of Orefield, PA. McTish pleaded guilty on April 28, 2016 to one count of conspiracy 
to commit bribery offenses, announced United States Attorney Zane David Memeger. McTish faces a maximum 
possible sentence of five years in prison, a possible fine, three years of supervised release, and a $100 special 
assessment. U.S. District Judge Juan R. Sanchez scheduled a sentencing hearing for August 2, 2016. 

McTish[1] was the president of an engineering firm which heavily relied on contracts with governmental organizations 
in Pennsylvania, including the cities of Allentown and Reading. Public Official #1, of Reading, PA, and Public Official 
# 3, of Allentown, PA, made clear to subordinates and donors that favorable official action would be withheld from 
certain donors who failed to provide satisfactory campaign contributions. By the same token, these elected officials 
directly and indirectly communicated to certain donors that they were expected to provide items of value, including 
campaign contributions, in return for certain past or prospective official actions in Reading and Allentown.  

Public Official #1 and Public Official #3 identified certain engineering firms, including McTish’s, as promising targets 
for their pay to play schemes. Public Official #1 and Public Official #3 believed that these firms were particularly 
vulnerable to fundraising solicitations by elected city officials because of the firms’ reliance on municipal contracts 
and their desire to win such contracts in Reading and Allentown. Public Official #1 and Public Official #3 believed that 
for these firms, losing thousands of dollars to campaign treasuries was more acceptable than being shut out of 
consideration for millions of dollars’ worth of contracts. McTish admitted that under pressure from Public Official #1, 
Public Official #3 and their subordinates, he agreed to remit thousands of dollars of campaign contributions in order 
to keep his company viable for consideration for municipal contracts in Reading and Allentown. McTish agreed to 
continue raising such contributions for Public Official #1 even after he had lost re-election so that Public Official #1 
could help McTish’s firm before leaving office. McTish also agreed to reward Mary Ellen Koval with a campaign 
contribution for her efforts in helping Public Official #3 trying to steer a contract to his company.  

After paying campaign contributions to reward Koval and Public Official #3 for their efforts to steer an Allentown city 
contract to his company, McTish learned that the city had cancelled its plans for the contract. When McTish met with 
Public Official #3 to discuss the prospects of future engineering contracts with the City of Allentown, Public Official 
#3 asked for even more money – this time asking McTish to raise at least $21,600 before a federal campaign reporting 
deadline of June 30, 2015. Public Official #3 claimed that winning the federal campaign would allow him to provide 
greater assistance to McTish’s company. McTish was unhappy with Public Official #3’s demand but gave a $2,500 
contribution in order to maintain his company’s viability for future contracts from the City of Allentown.  

This case is being investigated by the Federal Bureau of Investigation, the Internal Revenue Service Criminal 
Investigations, and the Pennsylvania State Police. 

* * * 
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https://www.justice.gov/usao-edpa/pr/president-engineering-firm-admits-bribing-elected-officials-allentown-and-reading%23_ftn1

