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GAO Analyzes Institutional Controls at Hazardous Waste Sites
The Government Accountability
Office recently made public a
report that analyzes the effective-
ness of institutional controls at
hazardous waste sites where the
U.S. Environmental Protection
Agency is leading the cleanup.

ICs are actions, including legal
and administrative controls, that
help minimize the potential for
human exposure to residual con-
tamination by ensuring appropri-
ate land or resource use. Although
it is EPA’s expectation that treat-
ment or engineering controls will
be used to address hazardous
wastes and that groundwater will
be returned to its beneficial use
whenever practicable, ICs can and
do play an important role in the
remediation process.

Over the last decade, EPA has
focused attention on understand-
ing and addressing IC issues, such
as those raised in GAO’s report
Hazardous Waste Sites: Improved
Effectiveness of Controls at Sites
Could Better Protect the Public.

In fact, in October 2004, EPA
developed a strategy for ensuring
that ICs are successfully imple-
mented at Superfund sites, with an
emphasis on the long-term protec-
tion of sites where cleanup activi-
ties have been completed. The
agency has also taken specific
steps to consider four of the rec-
ommendations in the report:

■ Clarify guidance on when con-
trols should be used at Superfund
sites;
■ Demonstrate that when select-
ing controls, consideration is

given to all key factors identified
in EPA guidance;
■ Ensure that EPA sufficiently
monitors the effectiveness of ICs;
and
■ Ensure that the information re-
ported on the effectiveness of ICs
is accurate and reflects actual site
conditions.

Because some sites under the
purview of the Superfund and
Resource Conservation and Re-
covery Act programs cannot be
cleaned up to allow unrestricted
use, ICs are placed on them. GAO
was asked by Congress to review
the extent to which ICs are used at
Superfund and RCRA sites and
that controls are properly imple-
mented, monitored, and enforced
by EPA.

GAO’s review, which exam-
ined 268 sites, also considered
EPA’s challenges in implementing
control tracking systems. As the
report notes, ICs were applied at
most of the Superfund and RCRA
sites examined where waste was
left in place after cleanup. How-
ever, ICs at the sites reviewed
were often not implemented be-
fore the cleanup was completed,
as EPA requires. Agency officials
indicated this may have occurred
because, over time, site managers
may have inadvertently over-
looked the need to implement the
controls.

The report also finds that the
documentation of remedy deci-
sions often did not discuss the key
factors called for in EPA’s guid-
ance. According to the agency, the

documents’ incomplete discus-
sion of the key factors suggests
that site managers, again, may not
have given them adequate con-
sideration.

EPA’s monitoring of Super-
fund sites where cleanup has been
completed, but residual contami-
nation remains, often does not in-
clude verification that ICs are in
place, the report points out. More-
over, the RCRA corrective action

program does not include a re-
quirement to monitor sites after
cleanups have been completed.

To improve EPA’s ability to
ensure the long-term effectiveness
of ICs, the agency recently began
implementing tracking systems
for its Superfund and RCRA cor-
rective action programs. How-
ever, EPA still faces significant
obstacles in implementing such
systems, GAO emphasizes.

While EPA has plans to im-
prove data quality for the Super-
fund tracking system, the first
step, data verification, could take
five years to complete. In regard
to the RCRA tracking system, the
agency has no current plans to
verify the accuracy of the data or
expand the system.

To download a copy of the full
report, go to the Web site, www.
gao.gov/new.items/d05163.pdf.
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It is an all-too-often ignored truism that a fair, unambigu-
ous, and mutually signed contract is in the interest of both
the owner of a construction project and the assigned engi-
neer. Therefore, it is truly surprising to see how often pro-
fessional engineers perform services for clients without
the most important document of the entire endeavor: a
written, signed contract for services.

What many people do not seem to understand—until
problems arise on the project and it is too late—is that
simply because both parties come to an agreement “now
know” the scope of the project and the services, that may
not be true months or years later, when the project is,
hopefully, nearing completion. Clear, written contracts
benefit both parties. Any owner/client that is opposed to
being asked to reduce to writing the agreement may not
be a client worth having in the long run. And any engineer
that is unwilling to reduce to writing the agreement may
not be an engineer worth hiring in the first place.

There are various construction industry form contracts
that serve as excellent documents to rely on, but it is also
important to remember that one size does not fit all. Each
project needs a specifically tailored contract. In so doing,
there are a few issues that should be addressed in most, if
not all, engineers’contracts. Some of the more notable are
the following:

■ Consistency among all project contracts;
■ Specific payment schedule and mechanism;
■ Milestone and completion dates;

■ Incorporation of prime contracts into subconsultant
agreements;

■ Clear indication of owner responsibilities;
■ Definitive scope of basic professional services to be

provided;
■ Insurance requirements; and
■ Jurisdiction/forum selection.

When entering into a contract negotiation, the engi-
neer needs to know three important items from the project
owner: what does the owner want (i.e., the program);
when does the owner want it (i.e., the schedule); and how
much can the owner pay for it (i.e., the budget). This in-
formation should be referenced in some manner in the
contract so that the engineer’s scope of services can be
read and clearly understood in context.

A frequently encountered problem with construction
project contracts that can often cause unnecessary litiga-
tion is “mismatched” contracts. In our experience, project
disputes often arise because the assigned responsibilities
among project participants overlap or because those re-
sponsibilities leave gaps. This is certainly an issue that
should be addressed primarily by the owner, but it’s in ev-
eryone’s interest to also examine it with a keen eye.

Some examples are illustrative. We have seen in-
stances where an architect is responsible for inspecting
work and certifying payment applications, but then that
same architect fails to require its MEP engineering con-
sultant to perform any such service within its own disci-
pline. In a situation where overlapping responsibilities
may cause conflict, the classic instance occurs between
the design team and the construction manager.

The law imposes upon professionals a fair obligation
when providing services. It is known as the “professional
standard of care.” Simply stated, an engineer is to be held
liable for negligence or for breach of a professional

services contract if the services “deviated or departed
from generally accepted standards of the profession,” and
said “deviation” caused damages.

Of course, there is an easy way to disregard this legal
obligation. One can implement a different or higher stan-
dard of care through a contract. If presented with a contract
indicating that the engineering services will be “fit for their
intended purpose” or “state of the art,” an engineer should
never agree to sign it. If an owner insists on such a provi-
sion, two things need to be explained to that owner. First,
such a provision is at odds with a well-established legal
principle that governs construction projects in general.
Moreover, in the event of a claim, such a provision may
result in the claim not being insured by the professional lia-
bility insurance policy. Obviously, that is not in the owner’s
best interest.

Finally, communication is a key to a successful project
for everyone involved. Before signing the contract, both
the owner and engineer should discuss the document and
take that opportunity to ask any questions. Although the
discussions themselves may not be “binding evidence” in
the future, they may cause the parties to implement mutu-
ally beneficial changes to the contract at that early stage
of the project.

Andrew J. Carlowicz Jr., partner of the law firm
Hoagland, Longo, Moran, Dunst & Doukas, L.L.P., based
in New Brunswick, New Jersey, serves as co-partner in
charge of the firm’s construction law department. He
works exclusively in representing clients in the construc-
tion industry, with a specific focus on representing archi-
tects and engineers in both litigation and in the capacity as
corporate counsel. Also, he is approved counsel to repre-
sent the insureds of all the major professional liability car-
riers that underwrite claims in New Jersey. For more
information, e-mail acarlowicz@hoaglandlongo.com.

engineers are further encouraged to use the PE suffix
and to display their certificates. Of the firm’s engi-
neering staff of 24, all are either licensed, hold EIT
certificates, or hold engineering degrees from accred-
ited institutions.

In tandem with its policies promoting licensure,
EEI encourages participation in technical and profes-
sional society activities, and pays annual dues to one
such organization for each professional employee.
Paid time off and certain expenses are also granted to
engineers to attend organizational meetings and con-
ferences addressing programs that benefit their pro-
fessional development. Currently, EEI supports five
“company” memberships and 37 individual mem-
berships, including NSPE and the Illinois Society of
Professional Engineers—representing 71% of the
engineering staff.

Company salaries, which are related to perfor-
mance and discussed with employees at least once a
year, are generally commensurate with recognized
salary scales and are periodically adjusted to local and
national indexes. Engineering titles are restricted to li-
censed engineers or engineering graduates, and those
who perform superior work or achieve noteworthy ac-
complishments receive public recognition.

Because employees are encouraged to take a per-
sonal interest in the profitable operation of the firm,
EEI provides benefits that exceed typical human
resources practices. The company pays 100% of
employee health insurance costs and 80% for em-
ployee dependents. EEI also offers annual company
bonuses and semiannual performance bonuses,
profit-sharing contributions of 8% to a 401K pension
program, life insurance and disability coverage, acci-
dental death and dismemberment insurance, and a
flexible spending account.

EEI’s professional philosophy is also one of pro-
moting engineering itself. To that end, the company
participates in a myriad of mentoring programs, stu-
dent sponsorships, scholarship funding, summer
employment programs, and job fair participation.

In particular, EEI has led in participation in the
annual Architecture, Construction, and Engineering
Mentoring Program, an initiative that aims to pro-
vide career guidance to high school students in Illi-
nois’ Fox Valley area. Moreover, EEI President
James Michels, P.E., and his wife, Carole, personally
sponsor an annual Waubonsee Community College
scholarship, which benefits a student displaying both
an interest and academic performance in the field of
civil engineering.
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