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1. Issue: Does the design/construction statute of repose protect an engineering firm 
that conducted an inspection of a newly built structure for a prospective purchaser?  
Manney v. MBV Engineering, Inc. District Court of Appeal, Florida (2019).  
 
Summary: In 2002 Manney retained MBV Engineering to review the construction 
drawings and inspect a newly built house that Manney was planning to purchase. 
MBV informed Manney that the structural integrity of the house was excellent. 
Manney purchased the house. 
 
Thirteen years later Manney retained a structural engineer who reported that the 
house had significant structural defects, including a design defect in the foundation. 
Shortly after learning of these defects, Manney filed a lawsuit against MBV alleging 
negligence in the 2002 inspection. MBV filed a motion to dismiss based on Florida’s 
10-year statute of repose, which requires that claims “founded on design, planning, 
or construction of an improvement to real property” be commenced within 10 years 
of the first actual possession of the improvements. The trial court found that MBV’s 
inspection work “related to the planning, design, and construction” and therefore 
MBV was entitled to the protection of the statute of repose. As a result the trial 
court dismissed Manney’s lawsuit because it was commenced more than 10 years 
after first possession. Manney appealed. 
 
Decision: The appellate court reversed the trial court’s ruling. The court reasoned 
that MBV did not “design, plan, or construct” the house, and held that a claim based 
on negligence in analyzing the design and inspecting the construction was a step 
removed from a claim “founded on” design or construction errors. The appellate 
court concluded that MBV was not shielded by the statute of repose, and instructed 
the parties to return to the trial court for further proceedings.  
 
Comment: The trial court had taken a broad view, perhaps reasoning that the 
purpose of statutes of repose is to avoid stale claims that are very difficult to 
adjudicate many years after the event. The trial court’s standard was whether the 
claim “related to” design or construction—a standard arguably consistent with the 
intent of the statute of repose. The appellate court took a narrower view, focusing 
on the precise words of the statute (only claims “founded on” design or construction 
are barred).  
 
The result of the Manney v. MBV decision is that the architect and construction 
contractor that allegedly committed errors in the design/construction are shielded 
from liability, while the inspector that failed to detect those errors is not.  
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Although not much information is given in the published case regarding the nature 
of the defects, during further proceedings MBV may be able to pursue a defense 
that the owner knew or should have known about the defects much sooner than 
13 years after the house was constructed. It is also possible that the errors were not 
detectable through a standard inspection.  
 
One minor point of interest about the Florida statute of repose is that the repose 
period starts “after the date of actual possession by the owner…” This differs from 
the approach taken by most statutes of repose, which measure the repose period 
from the date of substantial completion.  

 

 

 

2. Issue: Engineering firm’s compliance with FEMA flood standards as a defense to 
subsequent negligence claims. Alexander v. The Woodlands Land Development 
Company. United States District Court for the Southern District of Texas (2018).  
 
Summary: The Woodlands Land Development Company and the Howard Hughes 
Corporation jointly developed a residential community called Timarron Park. They 
retained LJA Engineering and James Bowles to design the stormwater drainage 
system for the new development.  
 
The tract of land on which Timarron Park was ultimately constructed was a low area 
that included both a FEMA-designated 500-year floodplain and a FEMA-designated 
100-year floodplain. In 1994, just a few years before the design and development 
commenced, a storm had caused flooding that exceeded the 500-year flood levels. 
The development team located the houses of Timarron Park in the 500-year zone, 
while avoiding the lower 100-year zone. In 2017, heavy rainfall accompanying 
Hurricane Harvey caused several feet of water to inundate the streets and houses of 
Timarron Park.  
 
Following the hurricane, a group of 487 Timarron Park residents sued the developers 
and the stormwater engineers, contending that the rainfall and flooding were 
foreseeable (especially in light of the 1994 flood) and the houses had been 
negligently sited, and further claiming that the developers had misrepresented the 
flood exposure of the houses. In response, the defendants argued that the National 
Flood Insurance Act preempted the plaintiffs’ claims. The gist of this argument was 
that the plaintiffs’ claims were in essence challenging the FEMA flood designations, 
and that such designations can only be challenged by following certain federal 
regulatory procedures—not by bringing traditional state-law negligence claims.  
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Decision: The federal court was not persuaded by the defendants’ arguments. The 
court noted that the plaintiffs were not challenging the FEMA flood designations, 
but rather were challenging the developers’ and engineers’ judgment in choosing to 
locate the houses in the 500-year floodplain, and pursuing claims of 
misrepresentation. As a result, the court ordered that the case be remanded to state 
court, where the negligence and misrepresentation claims could be adjudicated 
under Texas law.  
 
Comment: Although much of the case concerns technical questions of federal court 
jurisdiction, it is significant that the court did not embrace the argument that FEMA 
designations are the sole source for determination of the soundness of planning and 
design decisions regarding flood exposure. By implication, the professional standard 
of care may require going beyond adherence to codes and FEMA maps, by also 
taking into account “foreseeable” conditions, perhaps based on recent trends or 
emerging scientific information.  

 
 

3. Issue: Application of the statute of repose to breach of contract claims. New Riegel 
Local School District Board of Education v. The Buehrer Group Architecture & 
Engineering, Inc.  Supreme Court of Ohio (2019). 
 
Summary: The new New Riegel school was substantially completed in 2002. In 2015, 
the school district brought claims against the project architect/engineer and two 
contractors, alleging that the building was beset by condensation, moisture intrusion, 
and other deficiencies as a result of improper design and construction. Later that 
year the school district sued the A/E and contractors in state court, based on breach 
of contract and breach of warranty.  
 
Because the Ohio statute of limitations for breach of contract was 15 years from the 
breach, the school district’s suit was timely unless Ohio’s design/construction 
statute of repose provided a shield for the defendants. The statute of repose 
precludes lawsuits that are brought more than 10 years after substantial completion. 
Based on the statute of repose, the trial court dismissed the claims against the A/E 
and contractors. However, the intermediate court of appeals reversed the dismissal, 
citing a 1986 Ohio Supreme Court decision that had stated that the statute of repose 
does not apply to breach of contract claims. The defendants appealed the 
intermediate decision to the Ohio Supreme Court.  
 
Decision: The Ohio Supreme Court concluded that the 1986 decision was no longer 
applicable, and that the statute of repose applies to both tort (negligence) and 
breach of contract claims.  
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The 1986 decision was based on an early version of the statute of repose. As in many 
states, the Ohio statute of repose was the subject of various challenges from 
claimants, based on remedy denial, equal protection, and other constitutional 
grounds. As a result, the Ohio legislature repeatedly changed the wording of the 
statute. The state Supreme Court concluded that the wording had changed enough 
that the 1986 case was no longer binding, and that the court was free to reinterpret 
the statute of repose. In 1986, the wording of the statute was terse and tort-
oriented, seeking in a single paragraph to bar injury and damages claims arising from 
defective and unsafe improvements to property. By 2015, the statute had 
lengthened to nine paragraphs, addressing various specific situations and creating 
specific exceptions. The statute expressly stated that it applied as a limit on all 
“otherwise applicable” statutes of limitations in a specific chapter of the statutes—
the contract statute of limitations was one such statute.  
 
In addition, the Ohio Supreme Court found that it was significant that the latest 
version of the statute of repose referred directly to “substantial completion,” and 
the statute defined that term in part as completion “in accordance with the contract 
or agreement covering the improvement.” By using the contract terminology, the 
legislature had signaled its understanding that the statute of repose was operating 
in a contract-dominated context. Also significant, in the opinion of the Ohio 
Supreme Court, was a provision of the statute of repose that created an exception 
for claims on express warranties that are longer than 10 years. This strongly 
suggested that warranties, which are creatures of contract, are generally covered by 
the statute of repose.  
 
Comment: Because Ohio had an exceptionally long statute of limitations for breach 
of contract claims (15 years), and because breach of contract claims are so intrinsic 
to construction disputes, the statute of repose was of relatively little value if it did 
not limit contract claims. The New Riegel decision clarifies that the statute does 
apply to contract claims; and at the same time the Ohio legislature has shortened 
the contract statute of limitations to 8 years, giving additional protection to A/Es and 
contractors.  
 
The New Riegel case provides some useful explanation about statutes of repose. The 
court notes that such a statute is especially important in design and construction 
because buildings, infrastructure, and other improvements last a long time, in 
contrast to more common consumer products—and thus the potential for claims 
would extend an inordinate length of time if not cut off by a statute of repose. The 
court also mentions the inadequacy of available evidence after 10 years, and the 
“unacceptable burden” of maintaining records and documentation for more than 
10 years.  
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4. Issue: Engineering firm’s exposure to liability to low bidder that did not receive the 
award of contract. John Rocchio Corp. v. Pare Engineering. Supreme Court of Rhode 
Island (2019). 
 
Summary: The Warwick Sewer Authority (WSA) retained Pare Engineering 
Corporation to design a sewer infrastructure expansion project and assist WSA in 
soliciting bids from construction contractors. Ultimately five contractors bid on the 
work. John Rocchio Corporation was the low bidder, at $2.32 million. The next low 
was $2.47 million.  
 
In a memorandum to WSA after the bids had been received, Pare noted that Rocchio 
and one other bidder had failed to submit required EPA forms. Pare stated that “it 
appears that [Rocchio] should be disqualified, at the discretion of WSA”  for failing to 
include the EPA forms with the bid. Pare also commented that based on references, 
interviews, and Pare’s knowledge, Pare was not aware of any other reason to not 
award the contract to either Rocchio or the next low bidder. 
 
After the bids had been submitted, representatives of Rocchio met with WSA to ask 
that the failure to submit the EPA forms be disregarded, and gave WSA the 
completed forms. 
 
Rocchio had previously worked for WSA, and the authority’s executive director 
recalled that the previous projects had been marked by conflicts over change orders 
and additional costs—in her judgment, this adverse past experience should be a 
factor in rejecting Rocchio’s bid. However, when the WSA board met to decide the 
award of contract, the motion to award to the second low bidder was based solely 
on the low bidder’s failure to submit the required forms. The record indicated that 
the motion to award to the second low bidder was followed by a comment that if 
WSA was going to set requirements for bidders to follow, WSA should enforce the 
failure to comply.  
 
After the award to the second low, the disappointed low bidder filed a lawsuit 
against Pare for interference with a prospective contractual relationship, negligence, 
and breach of a contractual duty to Rocchio as a third-party beneficiary of the 
Owner-Engineer professional service agreement. A hearing justice ruled that there 
was inadequate evidence of causation between Pare’s actions and the decision to 
not award to Rocchio, and dismissed the complaint on that basis. Rocchio appealed.  
 
Decision: The Supreme Court of Rhode Island affirmed the hearing justice’s ruling. 
However, rather than basing its decision on lack of causation, the court focused on 
Pare’s lack of any duty to Rocchio. The court stated that under Rhode Island law, 
once a contractor and engineer are both under contract to an owner, they become 
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“collaborators” on the specific project, and have interrelationships that may give rise 
to duties between engineer and contractor. However, during a bidding process, the 
engineer and the various bidders are wholly independent of one another. The court 
stated that it would be an absurd result for engineers to owe a duty to all possible 
contractors that might possibly submit a bid.  
 
As to the third-party beneficiary argument, the Rhode Island Supreme Court 
explained that the owner-engineer agreement did not suggest any intent to benefit 
a third party, did not identify any third party to be benefited, and did not entail 
services that evinced a clear intent, either before or during the bidding process, to 
benefit anyone other than WSA.  
 
In discussing the elements of a successful intentional interference claim, the court 
stated that although the interference must be intentional, it does not need to be 
based on “actual malice”—rather, mere “legal malice,” defined as an intent to do 
harm without justification, will be sufficient. However, the record before the court 
did not contain any evidence of legal malice—Pare was acting in good faith with 
respect to Rocchio and the other bidders. Therefore, the intentional interference 
claim could not be sustained.  
 
Comment: The EJCDC professional services and construction contract documents 
expressly protect the Engineer when making decisions and recommendations to the 
Owner. The EJCDC professional services agreements also disavow any third-party 
beneficiaries.  
 
The recommendation by Pare to WSA was carefully stated and limited to the 
undisputed failure of the low bidder to submit the required form. The owner’s 
executive director, not Pare, raised potentially more contentious issues about the 
low bidder’s past performance. The owner wisely “walked back” those issues in its 
formal determination of award, focusing on the forms and not basing the decision 
on grievances over past projects.  
 
There is an extensive body of law concerning bid errors, lapses, and procedures, and 
the fundamental concept of whether a bid is responsive to the owner’s solicitation. 
Some lapses may be disregarded without harm to the integrity of the bidding 
process; others are more serious and if ignored can give an unfair advantage to one 
bidder over another. Careful drafting of the instructions to bidders is important, and 
as the owner in this case recognized, enforcing the rules that have been established 
is usually the best practice, even when it means paying a higher contract price.  
 
The “collaboration” doctrine that the court mentioned is not a mainstream theory. 
EJCDC promotes the more conventional view that the framework and content of the 
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contracts should determine the duties of the project participants. The fact that both 
the Engineer and the Contractor have contracts with the same entity—the Owner—
and are working on the same project should not of itself establish duties between 
Engineer and Contractor. 

 
 

5. Issue: Contractor’s contractual indemnification obligation to project’s 
architect/engineer. Valdez v. Turner Construction Co. Appellate Division of the 
Supreme Court of New York (2019). 
 
Summary: The Dormitory Authority of the State of New York retained Skidmore 
Owings and Merrill (SOM) as architect and construction manager. SOM 
subcontracted the construction management to Turner Construction Company. The 
owner separately contracted with KJC Waterproofing for roofing work. During 
construction, a landscape contractor’s employee was injured when he became 
entangled in the straps around a 2500-pound bag of soil that was being lifted with a 
crane. Although the reported facts of the case are vague, it appears that KJC was 
either operating the crane or had some other direct connection to the incident. The 
workman sued SOM, Turner, and KJC, among others. SOM demanded that KJC 
indemnify SOM with respect to the injury claim. 
 
The contract between the project owner and KJC required KJC to indemnify “the 
owner’s representative” and the construction manager, provided that the party 
being indemnified was not itself negligent. The Supreme Court of New York 
determined that SOM was free from negligence, but declined to require KJC to 
indemnify SOM. This issue was one of several examined by the Appellate Division of 
the Supreme Court. [Note: In New York, the “Supreme Courts” are lower-tier courts, 
which are linked to an intermediate appellate branch. The highest court in the state 
of New York (equivalent to the supreme courts of other states) is the New York 
Court of Appeals.] 
 
Decision: The Appellate Division concluded that SOM qualified as “the owner’s 
representative” and therefore was entitled to indemnification by KJC. Although SOM 
had subcontracted its construction management duties to Turner, and thus arguably 
was not the “construction manager” for purposes of the indemnification clause, 
according to the Appellate Division SOM had retained responsibility for “overseeing 
contractors’ compliance with the design drawings and specifications and quality 
control” on behalf of the owner. From this the appellate court concluded that 
SOM—fundamentally, the architect—should be regarded as the owner’s 
representative.  
 



 9 

Comment: EJCDC engineering agreements and construction contracts expressly 
establish that Engineer is the “Owner’s representative” during construction. The 
standard EJCDC indemnification clauses also directly name Engineer as one of the 
parties to be indemnified by the Contractor. 

 

 

6. Issue: Interpretation of ambiguous drywall finishing specifications. Appeal of 
KiewitPhelps. Armed Services Board of Contract Appeals (2019).  
 
Summary: The U.S. Army Corps of Engineers and KiewitPhelps (a joint venture) 
entered into a $524 million contract for construction of a new facility for the U.S. 
Strategic Command at Offutt Air Force Base near Omaha, Nebraska. The drywall 
work was subcontracted to Cleveland Construction, Inc. (CCI), for $16 million. HDR 
Architecture was the designer of the project. 
 
Drywall finishing refers to the application of joint tape and drywall compound 
(“mud”) to prepare the drywall for decorative finishes such as paint or wallpaper. 
There are six levels of drywall finishing, ranging from 0 (blank drywall), to Level 1 
(fire-taping), to Level 5. Levels 2-5 differ in the number of applications of joint 
compound that are layered on the joints.  
 
On the project, a substantial number of square feet of drywall was required to be 
installed in locations that ultimately would be concealed or inaccessible, and never 
seen after completion—for example, where drywall extended above the ceiling level. 
Paragraph 3.11.6 of the drywall specifications instructed the contractor to “Apply 
Joint Compound and Tape in accordance with fire-rated design.” Based on their bid 
submittals, CCI and the other drywall bidders all had concluded that this was 
referring to Level 1 finish, and was the minimum level required project wide. For 
various exposed locations, the specifications stated specific levels of finish, primarily 
4 and 5. The specifications then stated “all remaining locations, unless noted 
otherwise, Level 4 Finish.” Based on their bid submittals, CCI and the other drywall 
contractors had interpreted this to mean “all remaining exposed locations.” 
 
During the first 18 months of drywall work, CCI finished concealed locations with 
Level 1 (fire taping) only. Subsequently, the owner and architect informed CCI that 
Level 4 Finish was required at all locations, even if concealed. This ultimately cost 
CCI an additional $5.4 million (claimed). A dispute over responsibility for the 
increased costs ensued, eventually reaching the Armed Services Board of Contract 
Appeals (ASBCA).  
 
Decision: The ASBCA determined that both the Corps (Government) and the 
subcontractor had reasonable interpretations of the specifications. CCI’s 
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interpretation was supported by trade practices, the conclusions of the other 
bidders, the fact that the painting specification clearly stated that concealed 
locations would not be painted, and the 18 months of acceptance of the Level 1 
finishing. The Government’s position was supported by credible testimony from HDR 
that it had indeed intended the specification “all remaining locations…Level 4” to 
apply everywhere, not just to remaining exposed areas. The ASBCA concluded that 
when there are two reasonable interpretations, a specification is ambiguous, and 
when a specification is ambiguous, it will be construed against the drafter (here, the 
Government) under the rule contra proferentem. 
 
Comment: The ASBCA pointed out that the result might have been different if the 
ambiguity had been “patent.” In that case, the contractor would have had an 
obligation to seek clarification. The board explained that “patent” in this context 
means “obvious, gross, glaring, so that…contractor had a duty to inquire about it at 
the start.” The board concluded that the ambiguity was not patent, as evidenced by 
the 18 months of unchallenged Level 1 work.  
 
EJCDC has contractual requirements and bidding rules that demand that the 
contractor (bidders) bring ambiguities to the owner’s attention: this case and others 
cited by ASBCA may provide guidance for future examination of these EJCDC clauses. 
 

 

 

7. Issue: Insurance company’s duty to defend and indemnify contractor against 
owner’s breach of contract claim. Crum & Forster Specialty Insurance Co. v. GHD Inc. 
United States Court of Appeals for the Seventh Circuit (2019). 
 
Summary: DVO Inc. (formerly GHD) is in the business of designing and constructing 
anaerobic digesters, which use microorganisms to break down materials in the 
absence of oxygen. This creates biogas, which can be used to generate electricity. 
DVO entered into a contract with a private owner, WTE, to design and build such a 
digester in Door County, Wisconsin, for use in processing cow manure. WTE 
subsequently brought a lawsuit against DVO, based on breach of contract. After WTE 
went bankrupt, its successors in interest continued to pursue the claim, and after a 
trial WTE’s successors were awarded $65,000 in damages and $198,000 in attorneys’ 
fees.  
 
The contract was an unspecified EJCDC standard contract—perhaps a design-build 
contract, or a modified construction contract or professional services agreement. 
The contract contained insurance requirements, which DVO met. One requirement 
was to carry professional liability insurance, referred to in the case as E & O 
coverage. The E & O policy issued by Crum & Forster protected DVO against claims 
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arising from the rendering of professional services. However, the policy also 
excluded coverage of claims arising from breach of contract.  
 
Crum & Forster filed a complaint in the United States District Court, Eastern District 
of Wisconsin, seeking a declaration that it did not have a duty to defend or 
indemnify DVO, because the claim was based on breach of contract. DVO’s primary 
defense was that the contract exclusion, if applied literally, would swallow the rule—
all of its services were being rendered under contracts. If there was no coverage for 
contract errors, the policy was “illusory” in that no benefits were gained by the 
purchase of the policy.  
 
The federal district court agreed with the insurance company. Based on the plain 
words of the exclusion, the district court declared that the insurance company had 
no duty to defend or indemnify DVO against the owner’s breach of contract claim.  
 
The court concluded that if the claim was by a third party, such as a neighbor injured 
by an explosion, the exclusion would not apply, and DVO would have coverage; thus 
the policy was not illusory. The district court explained: 
 

The manifest intent of the breach of contract exclusion is to avoid 
making Crum & Forster a guarantor of DVO’s contractual obligations. 
Crum & Forster agreed to insure DVO against liability it incurred to 
third parties for its negligent error or omissions; it chose not to insure 
DVO for liability it incurred to its own customers for failing to meet its 
contractual obligations.  
 

DVO appealed the adverse ruling to the United States Court of Appeals, Seventh 
Circuit.  
 
Decision: The Seventh Circuit reversed the district court’s ruling. The appellate court 
defined the “sole issue” as:  
 

…whether the language in that breach of contract exclusion renders 
the exclusion broader than the grant of coverage, and therefore 
renders the coverage illusory. “[I]llusory policy language defines 
coverage in a manner that coverage will never actually be triggered.” 
 

The district court had concluded that the E & O coverage was not illusory because 
third-party claims would be covered. The Seventh Circuit disputed that conclusion, 
holding that the contract exclusion was extremely broad and would have barred any 
coverage for third-party claims, because even they would have “arisen from” the 
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insured’s contractual services. Thus, the exclusion was indeed broader than the 
E  &  O coverage—the coverage was therefore illusory. 
 
The Seventh Circuit then explained that when an insurance policy’s coverage is held 
to be illusory, the next step is to reform the policy to meet the insured’s reasonable 
expectation of coverage. The case was remanded to the district court for a 
determination of what DVO’s reasonable expectations had been, but in doing so the 
Seventh Circuit steered the lower court to find that the coverage was intended to 
apply to client claims as well as third-party claims: 
 

There is, after all, no reason to believe that DVO in purchasing Errors 
and Omissions coverage to provide insurance against professional 
malpractice claims had a reasonable expectation that it was obtaining 
insurance only for claims of professional malpractice brought by third 
parties. 

 
Comment: Most professional liability policies for design professionals will cover 
breach of contract claims by the A/E’s clients—as the Seventh Circuit noted, this is a 
basic expectation of the design professional when it purchases such coverage. It is 
also the expectation of the client that requires professional liability coverage, and of 
the insurance companies that regularly serve the design professions.  
 
Although it is common for professional liability policies to exclude claims based on 
express warranties, or claims arising from certain contractual commitments that 
exceed common law obligations, these exclusions are narrow in focus and can be 
avoided when entering into the owner-A/E contract—for example, by including a 
professional standard of care that disclaims any elevated warranties. The EJCDC 
professional services agreements feature such standards of care. 


