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INDEPENDENCE OF PEER REVIEWER

CASE NO. 22-08

FACTS: PART A

Ownerisdeveloping a site with two mirror-image towers
to be built two years apart. Asthe first tower is built, sev-
eral significant design errors are discovered in the plans
and design of Engineer A. Owner decides to obtain a
peer review of the plans and design of Engineer Afor the
second tower and retains Engineer B. Owner instructs
Engineer B to conduct the peer review without letting
Engineer A know. Engineer B objects to conducting the
peer review without advising Engineer A. When Owner
reluctantly consents to notifying Engineer A, Engineer A
objects and refused to consent to the peer review.

QUESTIONS:

1. Is Engineer B ethically required to make certain that
Engineer Ais advised of the planned peer review?

2. Is Engineer A ethically required to cooperate with the
peer review of Engineer B?
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NSPE CODE OF ETHICS
REFERENCES:

Section I.1.

Section 1.4.

Section 1.6.

Section Il.1.c.

Engineers, in the fulfillment of their pro-
fessional duties, shall hold paramount
the safety, health, and welfare of the
public.

Engineers, in the fulfillment of their
professional duties, shall act for each
employer or client as faithful agents or
trustees.

Engineers, in the fulfillment of their pro-
fessional duties, shall conduct them-
selves honorably, responsibly, ethically,
and lawfully so as to enhance the honor,
reputation, and usefulness of the profes-
sion.

Engineers shall not reveal facts, data, or
information without the prior consent of
the client or employer except as autho-
rized or required by law or this Code.
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Section lll.1.a. Engineers shall acknowledge their er-
rors and shall not distort or alter the

facts.

Section lll.1.f.  Engineers shall treat all persons with
dignity, respect, fairness and without
discrimination.

Section 4. Engineers shall not disclose, without

consent, confidential information con-
cerning the business affairs or techni-
cal processes of any present or former
client or employer, or public body on
which they serve.

Section lll.7.a. Engineers in private practice shall not
review the work of another engineer for
the same client, except with the knowl-
edge of such engineer, or unless the
connection of such engineer with the
work has been terminated.

NSPE BER CASE REFERENCES:

18-10,96-8

DISCUSSION:

Peer review issues are arising with increasing frequen-
cy. In many cases, the possibility that the client will
obtain a peer review is specified in design-build bid or
contract documents to the effect that any party who
bids or contracts with the client has, by participating,
consented to the peer review. Frequently that disclo-
sure is accompanied by an agreement that the client
will require the peer reviewer to keep the results of
the peer review confidential or, at the very least, the
original designer will be provided with an opportuni-
ty to explain (and defend) the design decisions. Such

A

confidentiality agreements encourage the firm being
reviewed to cooperate fully, build trust, and support a
collegial atmosphere. However, that is not always the
case and it is not the case here.

It is helpful to consider how the BER has addressed
peer review issues in the past. For example, in BER
Case 18-10, Engineer A was the lead engineer on an
independent external review of an agency-prepared
project. The review’s scope was limited to clarifica-
tions and refinements, and there was no confidential-
ity agreement. (Of course, as a public project, there
would not be.) About a year later, Engineer A's firm is
invited to be part of ajoint venture responding to a de-
sign-build RFP for the project. In BER Case 18-10, the
Board concluded that, so long as the agency approves
and the work complies with applicable state laws and
regulations regarding conflicts of interest, it would not
be unethical for Engineer A’s firm to participate in a de-
sign-build joint venture submitting a proposal for the
project.

In BER Case 96-8, Engineer A was a peer reviewer
serving as part of an organized peer-review program.
When selected as a reviewer for the program, Engineer
A contractually agreed not to disclose confidential in-
formation acquired in the review. Engineer A was as-
signed to review the design work of Engineer B’s firm
on several projects. In the course of the review, Engi-
neer A determined that Engineer B’'s work may be in
violation of state and local safety code requirements,
placing the public health, safety, and welfare at risk.
The BER concluded that Engineer A had an obligation
to immediately discuss these issues with Engineer B in
order to seek clarification and resolution. That could
range from a joint determination that there no viola-
tion of code requirements, that the violations were
de minimis and did not threaten public health, safety,
and welfare, or that there were violations and that the
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violations did threaten public, health, safety, and wel-
fare but that Engineer B refused to make adjustments.
And, if Engineers A and B were unable to successfully
resolve Engineer A’s concerns, Engineer A had an obli-
gation to first advise Engineer B that Engineer Ahad an
obligation to inform the appropriate authorities, and
then to so inform the appropriate authorities.

In the present case, Professional Obligation Il.7.a.
is very clear: “Engineers in private practice shall not
review the work of another engineer for the same cli-
ent, except with the knowledge of such engineer, or
unless the connection of such engineer with the work
has been terminated.” Accordingly, Engineer B was
completely correct in declining an assignment to con-
duct a peer review of Engineer A's work subject to an
instruction not to disclose the peer review to Engineer
A. Owner reluctantly agreed to advise Engineer A of
the planned peer review. [93-3 discussed a situation
in which the Owner refused to advise the engineer of
the planned peer review.] While Professional Obliga-
tion 1ll.7.a. does not require the consent of the engi-
neer whose work is being reviewed, it will likely be a
fruitless exercise to attempt to conduct a peer review
without Engineer A’'s cooperation.) If Engineer A re-
fused to consent and cooperate, Owner would be then
face with three options: to move forward with the peer
review conducted under difficult and limiting circum-
stances, to move forward without the peer review . . .
or to move forward without Engineer A.

Under the facts, the Board concludes that it would
be unethical for Engineer A to fail to cooperate. Engi-
neers must take responsibility for their actions, must
acknowledge theirerrors, must act in the best interests
of their clients, and must at all times hold paramount
the health, welfare, and safety of the public. Each of
those requirements strongly indicates that Engineer A
should participate fully and cooperatively in Engineer

A

B’s peer review. The known design defects in the first
tower simply makes each of those requirements more
urgent.

CONCLUSIONS:

1. Engineer B is ethically required to make certain
that Engineer A is advised of the planned peer re-
view. It is not necessary for Engineer B to provide
that notice personally, but Engineer B must know
either that Engineer A has been advised or that En-
gineer A has been terminated from the project.

2. Owner and Engineer B are not required to obtain
Engineer A’'s consent to the peer review, merely to
assure that Engineer A has been informed of the
peer review. Especially in the face of known design
defects in the first tower, Engineer A may not ethi-
cally object to the peer review.
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NOTE: The NSPE Board of Ethical Review considers ethical cases
involving either real or hypothetical matters submitted to it from
NSPE members, other engineers, public officials, and members of
the public. The BER reviews each case in the context of the NSPE
Code of Ethics and earlier BER opinions. The facts contained in
each case do not necessarily represent all the pertinent facts sub-
mitted to or reviewed by the BER.

Each opinion is intended as guidance to individual practicing
engineers, students, and the public. In regard to the question
of application of the NSPE Code of Ethics to engineering orga-
nizations (e.g., corporations, partnerships, sole proprietorships,
government agencies, and university engineering departments),
the specific business form or type should not negate nor detract
from the conformance of individuals to the Code. The NSPE Code
deals with professional services, which must be performed by real
persons. Real persons in turn establish and implement policies
within business structures.

This opinion is for educational purposes only. It may be reprint-
ed without further permission, provided that this statement is in-
cluded before or after the text of the case and appropriate attribu-
tion is provided to the National Society of Professional Engineers’
Board of Ethical Review.

To obtain additional NSPE opinions, visit www.nspe.org or call
888-285-NSPE (6773).
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